The current issue and full text archive of this journal is available at
http://journal.kuis.edu.my/muwafaqat

The Understanding of Malaysian Society on

, . . Islamic

Kafa’ah Concept in Marriage Family Law
Pemahaman Masyarakat Malaysia Tentang Konsep

Kafa’ah dalam Perkahwinan 104

HANIN ADILA MUHAMMAD AMINUDIN Rovisadt 13 October 2019

(Corresponding AUThOI’) Accepted: 30 October 2019

. . . E-Published: 31 October 2019
Kuliyyah llmu Wahyu dan Sains Kemanusiaan

Universiti Islam Antarabangsa Malaysia (UIAM),
Gombak Selangor
haninadiloMA@gmail.com

MUSTAFA BIN MAT JUBRI @ SHAMSUDDIN
Kuliyyah llimu Wahyu dan Sains Kemanusiaan
Universiti Islam Antarabangsa Malaysia (UIAM),
Gombak Selangor
mussham@iium.edu.my

ABSTRACT

Efimologically, kafa’ah means suitability or equality. Marriage in Islam is
considered as ‘ibadah. Therefore, performing a marriage means completfing part
of the religious duties. Perceived from the definition of marriage, which is to create
a family full of love and mercy, the very important thing is fo determine and
choose a suitable partner, through a kafa’'ah assessment process, and it must be
given due attention by the wali before marrying off their daughters. This article
only explores the understanding of the Malaysian society on the concept of
kafa’'ah in marriage in line with Shariah perspective. To answer that question, this
article focuses on the meaning of kafa'ah, its position in the marriage contract
and the characteristics of kafa’ah. The writer views that it is reasonable to
reevaluate the characteristics of kafa’ah as understood by jurists in the past to suit
the present times. The methodology employs quantitafive which involved
collecting data from the community about their perceptions on the importance
of the kafd’ah in marriage and the elements of kafa’ah. The findings of this article
are most of the concept of kafa’ah had been discussed in the literatures by the
classical jurists, and the understanding of the society on kafa’ah is in line with the
Shari'ah. Among Malaysians, the consideration of kafa’ah in marriage is desirable
in religion to coincide with the standards of the four schools.
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ABSTRAK

Secara efimologi, kafa’ah bermaksud setaraf atau sekufu. Sebuah perkahwinan
dalam Islam dianggap ibadah. Oleh itu, pelaksanaan perkahwinan seperti
menyempurnakan sebahagian daripada tanggungjawab agama. Pensyariatan
perkahwinan dalam Islam adalah bertujuan untuk membina sebuah keluarga
yang penuh dengan cinta dan kasih sayang. Sehubungan dengan itu, perkara
paling penting adalah penentuan dan pemilihan pasangan, melalui proses
penilaian kafa'ah. lanya sangat penting dan wali perlu mengambil berat tentang
kafa'ah sebelum mengahwinkan anak perempuan mereka. Arfikel ini bertujuan
untuk mengenalpasti pemahaman masyarakat Malaysia fentang koncep kafa’ah
dalam perkahwinan selaras dengan perspektif Shariah. Bagi menjawab persoalan
itu, fokus artikel ini adalah pada konsep kafa'ah, kedudukannya dalam ikatan
perkahwinan serta perbahasan tentang ciri-ciri kafa’ah. Penulis berpendapat
bahawa penilaian semula ciri-ciri kafa’ah yang disepakati oleh para ulama’
terdahulu adalah wajar sesuai dengan peredaran dan perubahan zaman.
Metodologi yang digunakan adalah kajian kuantitatif dengan mengumpul data-
data daripada masyarakat Malaysia tentang kepentingan kafa'ah dalam
perkahwinan dan ciri-cirinya. Hasil kajian menunjukkan sebahagian besar konsep
kafa'ah telah dibincangkan oleh ulama terdahulu dan pemahaman masyarakat
Malaysia tentang kafa'ah adalah selaras dengan perspektif shariah. Dalam
kalangan rakyat Malaysia, pertimbangan kafa’ah dalom perkahwinan adalah
diingini untuk faktor agama selaras dengan pemikiran keempat-empat mazhab
figah.

Kata Kunci: Kafa'ah, Setaraf, Perkahwinan, Masyarakat Malaysia, Pemahaman

INTRODUCTION

Marriage is a basis to build a family. The family institution is recognized as the core unit
of society. Marriage is considered one of the greatest blessings of Allah the Almighty
God to his ‘lbad, as mentioned in the Quran:

And of His signs is that He created for you from yourselves mates that you
may find tranquility in them; and He placed between you affection and
mercy. Indeed, in that are signs for a people who give thought.

(Al-Nisa’, 4: 21)

Islam has given freedom of choice to those who wish to get married. The mutual choice
of the partner is given the highest consideration. The main goals of marriage are
healthy married life with a good relationship. It is only possible when both man and
woman shared their natural inclinations and backgrounds. In the lack of such harmony,
it is indeed difficult to live together successfully, despite great efforts, as many divorces
attested due to no kafa’ah.

Kafa'ah is needed to achieve the purpose of marriage. Kafa’'ah either in religion,
wealth, and knowledge, is a significant determinant in achieving such objective of
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marriage. A marriage which the man is not equal with the woman will find it struggling
in inventing a happy family (Iffatin Nur, 2014).

The equivalence or kafa’ah between husband and wife is one of the factors that can
influence family harmony. Literally, kafa’ah means equality or fitness (Norlia Mat Saed,
2004). Technically, in certain aspects, it means the status of a man with a woman, such
as religion, lineage, freedom and other. The kafa’ah of a prospective groom with a
prospective bride is all of these aspects, according to Ahmad Shukri (1966): tribe or
family, religion, character, occupation, fortune and freedom. The kafa’ah of a man
with a woman is all of these aspects, according to Ahmad Shukri (1966): tribe or family,
religion, character, occupation, wealth, and freedom. However, some other jurists refers
kafa’'ah to wealth. And some other jurists also consider kafa’ah in respect of health.

‘Al-Kafa’ah’ according to those who contemplate it as consequential in marriage, is
that the man must be equal to the woman in certain things. In addition, they only
require kafa'ah of a man, because it is approvable for a man to marry any woman
lower in status as it is something dis-approvable for a woman doing the same.

According to the judgement of Muhammad Rashid Ridha, there was no legal text in
the Qur'an and Hadith in regards to kafa'ah in marriage, but it was accepted in
accordance with customs. If one of the family was disgraced by such marriage, then
the pair is considered as not kafa’ah and incompatible with each other. He, then
clarified further that it was an ijtihadiyyah issue that the ‘urf had accepted. Keeping
away from shigaqg is important. Therefore, it is necessary to accept the custom that
affirmed with the Qur'an and Hadith.

In terms of kafa’ah, according to some scholars, it is not important and necessary. For
instance, some of Hanafi jurists had excluded kafa’ah as the condition in marriage as it
is not essential. Therefore, marriage is valid without kafa’ah. Additionally, Ibn Hazm said,
every Muslim man is entitled to marry any Muslim woman, as long as both of them did
not commit adultery. Besides, he stated that all Muslim men are brothers and equal in
status, so the male slave can marry a woman from the upper fribe. Likewise, a fasiq
man, as long as he did not commit adultery is kafa’ah to the woman who did not
commit adultery too.

It is necessary to note, some of the jurists acknowledged kafa’ah in terms of good
behavior and afttitude. They are not looking for kafa’'ah in wealth, lineage, and
occupation. Therefore, a pious man with a good religious background even in lower
status is kafa’ah to a woman in upper status. Similarly, if a pious man is employed but
with the disreputable job, he still considered kafa’ah to a woman with a good job.
Hence, a poor man is entitled to marry a rich woman as long as he is pious. To put it
another way, a pious man is equal to marry any woman regardless of lineage,
occupation and wealth. Hence, a wali cannot disagree with a marriacge with the
consent of the woman.
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In Malaysia, according to some scholars, kafa’ah is essential and needed in marriage,
yet it is not regarded as one of the conditions that determine the marriage’s validity.
However, in the absence of kafa’ah, the marriage may be void. They emphasized the
most important elements of kafa’ah in regard to religion. A man with a bad religious
background is not kafa’ah with any woman. Likewise, a non-Muslim is not compatible
with a Muslim.

Besides, in respect of kafa’ah in the level of education, it may be essential and needed
for them depending on the partner of the marriage. The prospective groom sfill can
marry the prospective bride even he has a lower educational level. However, the main
significance and principle in marriage is the tolerance and the style of thinking
between the couple. Furthermore, the academicians underline the elements of
kafa’ah in respect to lineage, wealth and other elements is only for the pleasure of the
marriage and for the welfare and satisfaction of the wife. Nevertheless, it is better for a
man who has higher or equal to a woman in all aspects, particularly in terms of lineage,
level of education as well as financial status.

Among Malaysians, the contemplation of the elements of kafa’ah in regards to religion,
so the parties can live harmoniously. In addition, kafa’ah in terms of professions is not
recognized as it does not become the basis of respectability for their society. Instead,
all professions are considered equal as far as someone had the pay slip to provide
maintenance to his wife. Usually, a person from a certain profession does not consider
another to be lower in status; all professions are granted at the same level and status.

The practice in Malaysia regarding choosing suitable partner differs from one person to
another. Thus, the objective of this paper is to determine the understanding of
Malaysian society of kafa’'ah in marriage and to get clarification on their perception on
the importance of kafa’ah in marriage.

KAFA’AH IN THE QUR'AN AND HADITH
The basis of the doctrine of kafa’ah in marriage is based on the Qur'an and Hadith. In
essence, every human being is part of a unity, so that there is no difference in
superiority should be made between them except in the degree of adherence to Allah,
the Creator. In the Holy Qur'an, Allah (s.w.t) says:
And it is He Who has created man from water; then He has established a
relationship of lineage and marriage, for thy Lord has power (over all things).
(Al-Furgan, 25:54)

Allah (s.w.t) also says in another verse: Surah An-Nahl (16):71:

And Allah favored some of you from the others in terms of fortune.
(An-Nahl, 16:71)
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A hadith of the Prophet Muhammad (peace be upon him) reads:
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O, you people! Your Lord is one, and your father is one. All monklnd
essentially is the same/equal like the spokes of a comb; the Arabs are not
superior to the ‘Ajam (non-Arab people). Any superiority among them is only
due to their piety.

\\zcg
c.é

\\g

(al-Musnad, 23849)

The hadith of the Prophet Muhammad underlying the arguments, of those who prefer
to take the issue of kafa’ah lightly are:

There are three matters that cannot be delayed; performing a prayer when

its time comes, caring for the dead body when the death is obvious, and

marrying a single (Moslem) woman to someone considered befit (kufu’).
(Jami* At-Tirmizi, 7, 5090)

THE PURPOSE OF KAFA’AH IN MARRIAGE

Equivalence or kafa’ah of a man with a woman means that he should not be inferior to
the woman in his position, character, or social status. The principle of kafa’ah honored
the woman and specified that not every man is suitable and fit to marry any woman.
This principle, however, does not apply to women whom they are deemed suitable and
fit for marrying any man. So, kafa’ah’s principle applies to the man alone, not to the
woman.

It was stated that the principle of kafa’ah was excluded in order to protect women
from contracting unsuitable marriages, and Imam Syafie did not agree with it in this
regard. According to Imam Syafie, a marriage is null without the kafa’ah between the
husband and the wife. However, this is not absolute. He further stated that even though
there is no kafa'ah, a marriage is valid, provided the woman and her wali consent to
solemnize the marriage. So, it can be said that the rational thing behind this is to
preserve the woman and her family's moral and social status. It is pertinent to note that,
marriage is not just about sexual desires and satisfaction, but also about reinforcing and
strengthening the connection of the families.

From the discussion of the juristic opinions on the position of kafa’ah in a marriage, it is
understood that it is seen as a balancing mechanism between the right of wali mujbir
who is entitled to marrying his daughter off without her consent, as well as the right of a
daughter who wants to marry using the wali hakim if the guardian of the nasab refused
or rejected. This is seen in the school, which makes the wali a legitimate requirement for
marriage, as in the Syafie School. For an opinion that allows a woman who is aqil baligh
to marry herself without a guardian's consent, the kafa’ah requirement is seen as a
middle ground between the freedom of a daughter to choose her own spouse with the
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guardian rights in the pursuit of the honor and harmony of the family (Miszairi, Mustafa,
2018).

It is best for a lady to be solemnized by her wali so that she would not be defrauded by
unawareness and ignorance and stay safe from the devastating feelings of desires. In
addition, when she marries a man who is equal to her, so she could avoid marriage
distress and inharmony because of incompatibility of marriage.

KAFA’AH IS THE RIGHT OF THE WOMAN AND HER FAMILY

Kafa'ah or equality in marriage is recognized as the right of a woman and her family.
Accordingly, they have the right to object the marriage and apply for its dissolution if
the husband is not equal to his wife. All Muslim jurists point out that kafa’ah is the right of
a woman and her wali (Abdul Karim Zaidan, 1994). If there is no kafa’ah in marriage,
the woman and her guardian may apply for the dissolution of the marriage. This right is
upheld and maintained as long as they make kafa’ah as a condition in marriage. But if
they agree to solemnize the marriage without kafa’ah, they will lose the right to apply
for its annulment (Abd Aazim, 2003).

Even though kafa’ah is the right of both woman and her wali, in certain situations
anyone of them will lose this right, and in some situations, this right remains in the hands
of both. These circumstances can be classified as follows:

The right of kafaah remains in the hand of the woman and the wali

The situation appeared when a woman contracted her own marriage herself and
demanded kafa’ah as one of the conditions of the marriage or the wali solemnized her
marrioge and made a determination that the husband must be equal to her. In these
circumstances, the right of kafa’ah remained and both of them entitled for applying its
annulment if the marriage is solemnized without kafa’ah between the husband and
wife.

This right remains in the hand of the wali but not in the hand of the woman

The situation appeared when a woman contracted her own marriage herself without
knowing either the man is kafa’ah to her or not as well as she did not demand kafa’ah
as one of the conditions of the marriage. At this time, she lost her authority after later
discovered that the man is not kafa’ah to her and she cannot apply for her marriage to
be dissolved. However, the authority of kafa'ah remained in the hand of the wali if he
objected the marriage. Furthermore, according to Hanafi scholars, the marriage is void,
so he can apply for its dissolution.

This right remains in the hand of a woman but not in the hand of the wali

The situation appeared when the wali solemnized the marriage of the woman without
knowing either the man is kafa’ah to her or not and did not demand kafa’ah as one of
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the conditions in the marriage. This authority will remain to the woman as long as she
objected the marriage. Accordingly, she has the right and may apply for her marriage
to be dissolved if she later discovered that her husband is not kafa’ah to her.

This right is lost to both the woman and her wali

The situation appeared when the wali solemnized the marriacge and without knowing
the condition of the man and did not demand kafa’ah as one of the conditions in
marriage, as well as the woman agreed to it. Both of them lost their right to apply for
their annulment in this situation.

THE TIME OF KAFA’AH

Kafa'ah is considered at the time of the solemnization of marriage or the time of ‘agad.
After that, it has no effect. It has been quoted from Al-Fatawa Al-Hindiyah by Hanafi
scholars that kafa’ah is recognized at the time of the marriage is solemnized, and it
does not remain after that, even at the time of ‘agad the husband is kafa’ah to his wife
but loses the kafa’ah after the ‘agad. Accordingly, they lose the right and cannot
apply for their dissolution.

Next, for the Syafie jurists, kafa’ah is considered at the time of the ‘agad, if the wali and
the woman are agreed with the man, so they have no choice to dissolve the marriage
except if the flaws and defectives of the man are too obvious in the time of ‘agad.

But the view of Maliki jurists, if the wali knew that the man is not kafa’ah with his
daughter and gave his consent, then the man divorced the woman with talaqg rgj'i or
talag bain, and the period of ‘iddah ended, and he wanted to refurn. The wife is
agreed, but the wali refuses to do so, it is not permissible for him to abstain, since there is
no need to refrain from doing so, and he is considered as ‘adl.

The last one, Hanbali jurists said, the existence of kafa’ah in marriage is considered in
the time of ‘aqgad, if it is lost after the marriage, it does not invalidate the marriage,
because the conditions of marriage are considered in the time of ‘agad. If it is lost in
the time of ‘agad, so the marriage is corrupted and damaged.

THE ELEMENTS OF KAFA'AH

The kafa’ah in marriage is important and must be taken into account for the wali
before solemnized the marriage of their daughter. There are some differences among
the jurists regarding the elements or standards of kafa’ah. The followings are discussions
on the standards of kafa’ah by four major school of law; Syafie, Hanafi, Hanbali and
Maliki.

110




The current issue and full text archive of this journal is available at
http://journal.kuis.edu.my/muwafaqat

Religion

All of the jurists are agree with this standard without exception. The interpretation of
religion is different among all schools, such as it means an ‘iffah woman is only kafa’ah
to an ‘iffah man, the religious characters in marriage not only being a Muslim, but also
must have piety and kindness characters, and a pious woman is only kafa'ah to a pious
man.

Lineage

This element is recognized by all jurists, except for Maliki school. Primarily, marrying the
same nation or tfribe is one of the descent factors of equality and balance in marriage,
like the Quraysh tribe only kafa’ah to their fellow. There are schools disagree as an
‘ajam, non-Arab woman is kafa’ah to ‘Arab man.

Profesion

Al-hirfah means employment and occupation related to social status. This standard is
only agreed by three schools of law. A low level of employment man is not equivalent
to a woman where the profession of her father is on a higher level; for instance, road
janitors are not equal to the children of tailors. Likewise, tailor's children are not
equivalent to a merchant’s children.

Freedom

The freedom becomes a standard of kafa’ah to the Syafie, Hanafi and Hanbali schools.
It means a slave man is not kafa’ah to a free woman. A very important concern is
being free as a woman will be degraded to become a wife of a slave, as the man is
unable to promise a good life to the woman, but the poverty is definite.

Wealth

The wealth is considered as one of the elements of kafa’ah for Hanafi and Hanbali
schools. Any man who wants to marry a woman must have the dowry and
maintenance or allowance prepared, as the dowry acts as a substitute for the
intercourse that the prospective husband must fulfill, while the livelihood maintenance is
necessary to maintain the sustainability of family life.

Health

This standard is only agreed by Syafie and Maliki schools, the meaning of health here is
both man and woman is healthy in terms of physical and mental, and free from any
disabilities that may give rise to a situation that opts for the bride whether or not the
marriage should continue. Anyway, the bride has the authority and allowed to apply
for a fasakh when the marriage is solemnized if the man is disabled.
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THE VIEW OF MALAYSIAN SOCIETY’'S ON THE ELEMENTS OF KAFA'AH

From the description of the characteristic that is taken into account in determining the
kafa’ah of a man, only the religious factor has a valid and clear source, while the other
elements are jjtihadi. The basis of ijtihad used is to maintain the well-being of the
marriage and to protect the dignity of the family and the lineage. Many scholars are
concerned that the characteristics of kafa’ah are closely related to the current
sifuation and society. The views of the community in this era may be different from the
previous and fraditional community's views.

Therefore, the researcher tries to get the general view of society in Malaysia regarding
the features that need to be taken into account through a survey conducted using a
Google form that is sent randomly to respondents. Although this survey is
comprehensive, it may be a reference for further research.

Questionnaires answers are just yes or no on these elements of kafa’'ah. Research
period started from 10t March 2019 unfil 10t April 2019. Of the total 505 respondents,
67% are women, 75% are under 30, and 72% are single, and 34% are from Selangor. The
results of the survey on Kafa'ah features are as follows:

Table 1: The result of the survey of kafa’ah features

The results of the survey of Kafa'ah features

Hyes B No

The result of the questionnaires clearly stated that 90% of respondents agree to make
religion and akhlag as one of the essential elements of kafa’ah coincide with the
standards of the four schools. Besides that, 59% of respondents agree that smoking or
vape or shisha habits can be count as one of the elements of kafa’ah too.

112




The current issue and full text archive of this journal is available at
http://journal.kuis.edu.my/muwafaqat

This survey's outcome is not definitive. The final ruling was in the hands of the wise
Judge. The author suggests conducting a more thorough study and making a clear
resolution to ensure uniformity in court.

PUBLIC OPINIONS ON THE IMPORTANCE OF KAFA’AH

Public opinion is the measure of what the public thinks about a particular issue, party, or
individual political figure. Historically, it's been pretty difficult to measure what the public
thinks about a particular issue accurately.

The researcher used a closed-ended question in the survey as the closed-ended
questions are more easily analyzed. Every answer can be given a number or value so
that a statistical interpretation can be assessed. Closed-ended questions are also better
suited for computer analysis. It can be more specific, thus more likely to communicate
similar meanings.

The first question is, is kafa’'ah important in marriage? Based on the result, it is clear that
86 percent of the respondents agree that kafa’ah is important in marriage. Family
formation begins with the selection of life-partners based on Islam criteria. Before
getting married, one of the efforts to avoid marital conflicts is to examine the practice
of kafa’ah between future husband and wife.

Looking at this era and situation, the society at this time has less emphasis on the
characteristics of kafa'ah in marriage as the social structure of society has been
different compared to the old days. The people now exposed to a more modern and
open-minded way to choose a partner. Although the term kafa’ah is less well-known
among the public, the community has actually adopted the concept of kafa’ah when
choosing the life-partner to marry.

After looking at the result, it is necessary to note that Malaysian are very concerned
with the selection of the life-partner before the realm of marriage. According to Harun
(2012), the various aspects in the selection of life-partners are quite difficult to be
fulfilled, but largely can be achieved if the kafa’ah criteria in the selection pair are
considered. Furthermore, according to Ahmad Royani (2013), the current situation of
society is more likely to evaluate kafa’ah of their partners from various angles.

In general, considering the concept of kafa’ah practiced between a prospective
husband and wife is one of the efforts to build a sustainable household and avoid
conflicts that can lead to a divorce. It should be noted before the marriage because
the existence of kafa’ah can have a great influence to create compatibility between
husband and wife.

The more criteria of kafa’ah can be fulfilled, the higher the level of suitability between
men and women in choosing a partner. Furthermore, the existence of kafa’ah can also
have a positive impact on the building household. A happy home depends largely on
the right choice of the life-partners, especially those who are concerned with religion
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because of the unsuitable choice of couples can cause various conflicts in the
household that can lead to divorce.

Therefore, the choice of life-partner is very important before getting married so that the
dream family institution can be realized.

EFFECT OF MARRIAGE WITHOUT KAFA'AH

No specific provision is provided in the Islamic Family Law of Malaysia in relation to the
affairs of the kafa’ah in marriage. In all the Islamic Family Laws in Malaysia, there is no
provision that permits a woman to solemnize herself without a guardian in the view of
Syafie’s School. The law stipulates that the marriage contract can only be performed by
a guardian or wali, whether the wali nasab, representative of the wali (wakalah wali) or
wali Raja (wali Sultan or wali Hakim).

Islamic Family Law (Selangor) Act 2003, Section 7: Persons by whom marriages may be
solemnized:
(1) A marriage in the State of Selangor shall be in accordance with the provisions
of this Enactment and shall be solemnized in accordance with Hukum
Syarak by -
(a) the wali in the presence of the Registrar;
(b) the representative of the wali in the presence and with the permission of the
Registrar; or
(c) the Registrar as the representative of the wali.
(2) Where a marriage involves a woman, who has no wali from nasab, in
accordance with Hukum Syarak, the marriage shall be solemnized only by the
wali Raja.

The Islamic Family Law also clarifies that the marriage cannot be exercised without the
consent of both parties, that is, no compulsion from any party. This is stated in the
Islamic Family Law Selangor Act 2003, Section Consent required:

A marriage shall not be recognized and shall not be registered under this Enactment
unless both parties to the marriage have consented thereto, and either—
(a) the wali of the woman has consented thereto in accordance with Hukum
Syarak; or
(b) the Syarie Judge having jurisdiction in the place where the woman resides or
any person generally or specially authorized in that behalf by the Syarie Judge
has, after due inquiry in the presence of all parties concerned, granted his
consent to the Wali Raja to solemnized in accordance with Hukum Syarak; such
consent may be given wherever there is no wali by nasab in accordance with
Hukum Syarak available to act or if the wali cannot be found or where the wali
refuses his consent without sufficient reason.

In the last sentence in Section 13, there are three situations in which the Court has the
authority to allow a married woman applying for wali Raja or wali Hakim:
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i No wali nasab.
ii. The existence of wali nasab is unknown or lost.
iil. Wali nasab refused to marry the woman without sufficient reason.

CONCLUSION

In conclusion, applying kafa’ah in marriage by choosing the right partner, will create
happiness, peace in the relationship between the husband and the wife, and its
absence will disturb the determination of marriage and the process of fulfiling one
another’s rights and generate mutual disputes. Kafa’ah in marriage is one of the factors
that could foster the creation of happiness between husband and wife and better
ensure women's safety from domestic household failure or shock. Similarly, the purpose
of kafa’ah in marriage is to encourage people to be happy in a marriage. The Shariah
has therefore commanded that kafa’ah should be considered in choosing the life-
partner as it was given solely to keep things well-managed and well-ordered.

The results of the view of Malaysian society on the elements of kafa’ah clearly stated
that 90 percent of respondents agree with the religion and akhlag as one of the
essential elements of kafa’ah coincide with the standards of the four schools. Hence,
the understanding of Malaysian society is in line with Shari’ah perspective.

Lastly, The Islamic Family Law recognizes the wali mujbir of father and grandfather.
However, the law does not detail the conditions that need to be met to use the right of
a wali mujbir. The Islamic Family Law allows a daughter to use the wali hakim in her
marriage if the wali is refused, but there is no further explanation of the conditions that
allow it.
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